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statement 

It appears from the appellants’ complaint that this is an 
action against the United States for the alleged infringement 
of Letters Patent No. 1.910.476. (R. 1.) 

The claimed infringement is alleged to have been pursuant 
to the authority of J. Edgar Hoover, as Director of the Federal 
Bureau of Investigation. (R. 1.) Appellants state that 
their right to recovery is based upon an Act of Congress ap¬ 
proved June 25th, 1910, 36 Stat. 851, as amended July 1st, 
1918, 40 Stat. 705. 35 U. S. C. 68. (R. 1.) Said Act as 
amended provides: 

Sec. 68. Suit for unlicensed use of invention by the 
United States; compensation for; Government em¬ 
ployees. Whenever an invention described in and cov¬ 
ered by a patent of the United States shall be used or 
manufactured by or for the United States without li- 

(i) 
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I 

cense of the owner thereof or lawrul right to use or 
manufacture the same, such owners remedy shall be by 
suit against the United States in the Court of Claims 
for the recovery of his reasonable and entire compen¬ 
sation for such use and manufacture. The Court of 
Claims shall not entertain a suit or award compensation 
under the provisions of this section where the claim for 
compensation is based on the use or manufacture by or 
for the United States of any article owned, leased, used 
by, or in the possession of the United States prior to 
June 25. 1910. In any such suit the United States may 
avail itself of any and all defenses, general or special, 
that might be pleaded by a defendant in an action for 
infringement, as set forth in this chapter, or otherwise. 
The benefits of the provisions of this section shall not 
inure to any patentee who. when he makes such claim, 
is in the employment or service of the Government of 
the United States, or the assignee of any such patentee. 
This section shall not apply to any device discovered 
, or invented by such employee during the time of his 
employment or service (June 25. 1910. c. 423, 36 Stat. 
S51; July 1. 191S, c. 114. 40 Stat. 705). 

SUMMARY OF THE ARGUMENT 

The District Court had no jurisdiction over the subject 
matter of the appellants’ complaint since by said complaint it 
appeared that the action was one to recover for alleged in¬ 
fringement of appellants’ patent by the United States, which 
actions can only be brought in the United States Court of 
Claims. The lower court had no jurisdiction over the person 
of the defendant, since the United States had not consented to 
be sued in this manner. No statute of the United States pro¬ 
vides for service against the United States in this type of case. 
The appellants’ complaint does not disclose any facts which 
could be the basis of an infringement action. 

ARGUMENT 

1. The District Court has no jurisdiction of the subject- 

matter of the action 

The Act under which appellants seek relief (40 Stat. 705; 
35 U. S. C. 68) for the alleged infringement of Patent No. 
1.910.476, provides that whenever an invention covered by a 
patent of the United States is used by the United States with- 
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out the license of the owner of the patent, “ such owner's rem¬ 
edy shall be by suit against the United States in the Court of 
Claims for the recovery of his reasonable and entire compen¬ 
sation for such use and manufacture” [Italics supplied.] 
The provisions of this Act give the consent of the United 
States to be sued in the Court of Claims only and a District 
Court is. therefore, without jurisdiction to entertain such suit, 
Crozier v. Krupp, 224 U. S. 290; 56 Law. Ed. 771; Luellen v. 
Baldwin Locomotive Works, 11 F. (2d) 390, affirmed 20 F. 
(2d) 499. 

The case of Sperry Gyroscope Co. v. Arma Engineering Co., 
271 U. S. 232 ; 70 Law. Ed. 922, does not authorize the bring¬ 
ing of a suit such as appellants’ is in a District Court of the 
United States. In that case the Court was confronted with 
a suit between private parties, and the question was whether 
the act here in question relieved the defendant of liability 
(p. 235 of the opinion). The Court quite properly held that 
that w’as a question which went to the merits and would not 
sustain a motion to dismiss for want of jurisdiction. That 
case by no means authorizes a suit against the United States 
in a District Court. 

In the absence of consent by the United States to be sued, 
the Court is without jurisdiction over the person of the de¬ 
fendant or the subject matter: 

Stanley v. Schwalby, 162 U. S. 255; 37 L. Ed. 259. 

Morrison v. Work, 266 U. S. 4S1, 69 L. Ed. 394. 

2. The service of process is insufficient 

The service of process in this action is insufficient since proc¬ 
ess against the United States may be served only in the man¬ 
ner prescribed by the statute consenting to the maintenance 
of suit in which the process is issued. 

Whalen Paper & Pulp Mills v. Davis, 53 App. D. C. 

84. 

3. The appellants’ complaint fails to show that there has been 
any infringement by the United States 

It appears from the complaint that the appellants complain 
of the use by the Government official of a device alleged to be 
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similar to the device contemplated by their patent (R. 2). 
This would not necessarily constitute an infringement, since 
the appellants* patent may be invalid for lack of invention or 
a “similar device*’ may not constitute an infringement. 

Identification Devices, Inc., et al., v. United States, 
89 Ct. Cls. 141 (Cert, denied. 308 U. S. 570; 84 L. 
Ed. 81). 

CONCLUSION 

Since it appeared from the face of the complaint that the 
District Court had no jurisdiction of the subject-matter there¬ 
of or of the person of the defendant, the action of the lower 
court in dismissing the complaint was proper and should be 
'affirmed. 

. Respectfully submitted. 

Edward M. Curran, 

•\ . United States Attorney, 

John L. Laskey, 

Assistant United States Attorney, 

Attorneys for Appellee. 
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